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Credit Suisse London HQ

Shell Centre in Southbank development
— joint venture with Canary Wharf

Argos National Distribution Centre (Stratford)
L'Oreal’'s UK logistics headquarters

Gatehouse Bank: home finance in Midlands
& Northwest (£700 m)



2014 sovereign sukuk (US$200 m)

2016 sovereign guaranty of Emirates sukuk

7/ shari‘a compliant ETFs

Indices: FTSE Sharia Global Index, Shari‘a Top 40 etc

» Form of diversification for increasingly wide investor
universe
Sources: Financial Times and LSE,‘London Stock Exchange

Welcomes in Islamic Development Bank Sukuk Bond — Largest
Issuance by a Supranational in 2017) at LSE webpage, 12/4/2017



e 20 operating in UK, oldest since 2004 (IBB)

* 14 Feb 2018: Al-Rayan bank debuts shari‘a
compliant bond backed by UK mortgages

 BoE fund-based shari‘a compliant liquidity reserve

Sources: Financial Times and LSE,‘London Stock Exchange
Welcomes in Islamic Development Bank Sukuk Bond — Largest
Issuance by a Supranational in 2017) at LSE webpage,
12/4/2017



o UK: US$4.5 b Islamic banking assets
« CityUK (2017)

 Demographics
e UK 2.7m, 4.4 pc (2011 Census)

e world: 1.6 b (2010) — 2.2 b (2030) (Pew)

e 1.5 pc growth annual vs .7 pc non-Muslim
 youthful: larger share 15-29



U/ AV \/

— English contract & trusts law
— offshore SPVs (both companies and trusts)
— rule of law and judiciary

— The City: time zone, exposure, allied professionals (cp
Wall St)

— transaction documents drafted by English lawyers

e relevant statutes, regs & reliefs
— FAs, PRA/FCA, HMRC, HMT, UKLA rules; AFIB

— SDLT relief — Project Blue Limited [2016] CA: Chelsea
Barracks


Presenter
Presentation Notes
Activist Malaysian judiciary

Some of transaction documents
Finance professionals, time zones
Gulf are civil, no precedent – newly developed;
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3) The Investment Dar Company KSCC v Blom
Development Bank [2009] EWHC 3545 (Ch)

4) Dana Gas PJSC v Dana Gas Sukuk Ltd & Ors [2017]
EWHC 1896 (Comm)

5) Golden Belt 1 Sukuk v BNP Paribas [2017] EWHC 3182
(Comm)



1) ISLAMIC INVESTMENT
COMPANY OF THE GULF
(BAHAMAS) LTD V SYMPHONY

20/OQ1E I\/I S [2002JIamic Finance and the English Court



1) sells to customer on deferred/instalment terms
— also: used as letter of credit, Iin title-based finance

e double governing law — Islamic law (recital) &
English law

e shari‘a dismissed, English law applied


Presenter
Presentation Notes
Arabic kept to a minimum
Customer seeking finance for a car
Giving an interest bearing loan unlawful; credit sale unlawful
Avoidance of interest, credit sale
Bank buys the car sells to the client – acting as trader ‘Cost plus profit’ 
Installment, deferred payment is effect


2) SHAMIL BANK OF BAHRAIN V
BEXIMCO PHARMACEUTICALS
LTD [2004]
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e governing law clause:

‘Subject to the principles of the Glorious
Shari‘a, this Agreement shall be governed
and construed in accordance with the laws

of England.’
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Presentation Notes
Combination of financing contracts – ijara as lease
Not merely a recital



Expert withesses:
 |slamic law confused (or confusing?)

Morison J:
e art 1.1 Rome: Islamic law not law of a country

 ‘Iitis improbable in the extreme, that the parties were
truly asking this court to get into matters of Islamic
religion and orthodoxy’ [54]


Presenter
Presentation Notes
However incorporated
One r not two
(Convention on the Law Applicable to Contractual Obligations, Rome 1980
Incredulity 


— though If sufficiently black Ietter could govern
according to English contractual principles [obiter]

Court must:

e give effect to intention of parties
— parties knew transactions were loans

e substance over form

Islamic law set aside, English law applied


Presenter
Presentation Notes
Experts characterised as no consensus and even if there were that consensus not sufficiently incorporated
Lord Justice, Lady Justice Arden
Insufficient – cannot be said to be incorporated by reference
Not necc adverse or objectionable to the industry



3) THE INVESTMENT DAR
COMPANY KSCC V BLOM
DEVELOPMENT BANK [2009]
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Presenter
Presentation Notes
Contrasting case – suggested a change in direction however  HC not appealed (?)



 Blom (Lebanese bank) advanced funds to the
Investment Dar (TID) which was acting as agent

e TID could not re-pay
— Kuwalti company
— objects clause of company constitution
mandates shari‘a compliance
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Presenter
Presentation Notes
Governed – so same questions not arising
However did in another way 
Funds as investment not loan
Agency  -- functions as deposit with interest – but interest characterised as return on profit
TID advancing finance though not acting as bank, acting as agent – investing in Blom


e non-compliant

« unconditional obligation to pay
e even If expected return not realised

* though own shari‘a board had approved
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e TID partially successful

— triable issue as to shari‘a compliance in view of
TID objects clause
» whether transaction ultra vires TID
* if so, respondent must pay full amount
— however even If ultra vires, restitutionary claim

— prlincipal only (not profit) — US$10 m payable to
Blom



— wakala rather than murabaha

e shari‘a compliance issue arose due to
objects clause under foreign company law

e not cast doubt on wakala agreements In
general


Presenter
Presentation Notes
Which was murabaha not wakala
Learnt by market
and drafted as agreement is compliant



Rupert Reed QC (in Butterworth’s 2014, 577) :
 TID and Beximco (at the High Court only)
Indicate willingness to adjudicate Islamic law

AGAINST

 Symphony Gems and Beximco at Court of
Appeal


Presenter
Presentation Notes
Which was murabaha not wakala
Learnt by market
and drafted as agreement is compliant
– can resile
Also more reasons why limited reliability – substantively
Questionable that meant this – less discussion of the experts in fact than in Beximco

This advice tested in next case and found wanting



 Norton Rose Fulbright advice to reduce ultra
vires risk to obligees
— recital or warranty that parties believe compliant
— waiver re non-compliance
— undertakings not to challenge, litigate

» Sensible, but ineffective in Dana Gas...




4) DANA GAS PJSC V DANA
GAS SUKUK LTD & ORS [2017]
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e Investor protection: non-recourse, re-purchase agreement

« financial distress
* investors seek to trigger re-purchase agreement

 Dana Gas claims contract non-compliant, ultra vires
« contradicting fatwa

« argument: effectively investor capital guaranteed —
contrary to mudaraba allocation of risk
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— sale agreement

Agreements re shari‘a governed by UAE Civil Code.
Purchase agreement governed by English law.

e two possible characterisations
— as a single process

OR
— as three distinct processes



contract If its performance unlawful where
performed

— the mudaraba agreement as (prima facie) unlawful
under UAE law

Strengthened:
e ultra vires defence of Dana Gas

 view that Islamic law justiciable or at least binding
upon the English court



IS ONLY the purchase agreement
— governed by English law

* rejects all Dana Gas submissions that
purchase agreement unenforceable

» ongoing litigation in BVI and Sharja
» appeal expected here



5) GOLDEN BELT 1 SUKUK V
BNP PARIBAS [2017]
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Presenter
Presentation Notes
Subject of talk at Serle Court chambers 1 March


) sukuk SPV purchases land from obligor
i) obligor

a) receives capital (for land)

b) leases land back

c) pays SPV/investors rent

d) undertakes to re-purchase land, returning
value of subscription (effectively)



Investor protection:

 Non-recourse
e Guaranteed by UHNW KSA national

— documented as promissory note
« art 87 Law of Negotiable Instruments 1964 (KSA)
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* Promissory note formalities not complied with,
Investors not compensated

* Inconclusive, ongoing restructuring talks

Males J:

e arranger BNP Paribas had, and breached, DoC to
Investors, I.e. to funds

o failure to see to proper execution of promissory
note



e as In Dana Gas and TID, complexities relating to
multiple jurisdictions (England, Bahrain, KSA)

e breach of DoC relating to KSA law

Questions: increases DoC for securities arrangers --
whether specific to:

 foreign jurisdictions (or these in particular)?
e [slamic finance or any?
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— familiarity and understanding of Islamic finance
— from low base in Symphony Gems and Beximco

« trite Islamic legal contracts no longer treated
as idiosyncratic, incomprehensible

e modernisation:

— focus on industry standards

— replacing antiqguarian concerns about Islamic
jurisprudence




* In short-term

— collectively sub-optimal as sukuk less attractive
e near to long-term

e Dana Gas (July injunction) echoes previous
judicial flirtation with Islamic legal issues (in
TID v Blom)

* neither consummated; status quo restored
— arguably good constitutional reasons



English judges Issuing fatwas

Sukuk structured so that shari‘a compliance
Issues cordoned off

e advantageous for investor protection

e and therefore for investment
— FDI and portfolio
— Inward foreign investment -- into UK



« post-EU diversification; Commonwealth
 human and economic capital, trade

* reduced energy prices increases GCC
borrowing (corp and sov)

« weak pound attracting inward investment
« softening high end London property market



MY CENTRAL CLAIM:

— Incorporation of Islamic law as T&Cs of English
contract (Beximco)

e superior to precautionary measures attempted in
TID and Dana Gas

 AAOIFI, IFSB, Majella bench book possible

 maximise value of English law & legal system for
Islamic finance (and vice versa)

International operations of SRA and Bar Council
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